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Judge Finds Insurer Guilty of Bad Faith 


Insurance companies often commit bad faith during 
mold claims. Here’s an example of bad faith in 
regard to a disability claim: 


News of bad faith insurance does not surprise a lot of 
people any more. A lawsuit in Massachusetts against 
an insurer shows that insurance companies can 
allegedly act in bad faith when denying a disability 
claim or avoiding a settlement. 


“This is an egregious case,” the judge wrote. “The 
unfair claims settlement practices that AIGCS and 
AIGTS committed in their dealings with the Andersons 
were not mere oversights. They were deliberate or 
callously indifferent acts designed to conceal the 
truth, improperly skew the legal system and deprive 
the Andersons of fair compensation for their injuries 
for almost a decade.” 


Click here to read the entire article. 


Click here to learn more about the tricks used by 
insurance companies during litigation. 


LEED Version 4 Raises the Standard 


Before the introduction of LEED in 1998, the building 
industry largely viewed commercial and_ residential 
structures as environments best designed to keep the 
outdoors out. Instead, the USGBC proposed that we 
consider each building a living organism of systems 
comparable to the human body, similarly dependent on 
access to natural light and fresh air to ensure optimal 
health and efficient resource use. LEED Version 4 (v4), 
introduced in late 2013, ups the ante with new levels of 
accountability and transparency in building operations. 


In the area of indoor air quality (IAQ) in particular, LEED 
v4 expands the credit provided for low-emitting 
materials related to the IAQ impacts of products on 
human health. Previous iterations of the low-emitting 
materials credit included the same standards for IAQ 
performance, but for a smaller set of indoor products. 
Now, in a time when more of us are demanding greater 
transparency about what goes into the products we use, 
the LEED v4 Low-emitting materials credit represents a 
natural progression in green building by asking, “How do 
the indoor products that are a part of our everyday lives 
affect the quality of the air we breathe?” 


Healthy Buildings 


From a health, safety and comfort standpoint, the new 
LEED IAQ credits are extremely important. Most of us 
spend up to 90 percent of our time indoors, so it’s 
essential that building interiors provide good air quality. 
When left unchecked, volatile organic compounds 
(VOCs) emitted from furniture, flooring and other indoor 
products can pose health problems ranging from minor 
skin irritations to more serious difficulties with breathing 
and central nervous system function. New building 
interiors, when not evaluated for indoor air quality 
performance, can have high levels of VOC off-gassing of 
formaldehyde, naphthalene, and other chemicals, due to 
the collective generation of VOC emissions from multiple 
sources over a short period of time. 


Click here to read the entire article. 


See Mold problems in hospital on page 2 
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Mold Problem Targeted at OSF 
St. Elizabeth Hospital (Illinois) 


A complaint by a former employee has led to an 
ongoing, multimillion dollar mold removal project at 
OSF St. Elizabeth Medical Center, and it will continue 
until at least 2015. 


In June 2011, the Illinois Department of Public Health 
discovered mold in numerous bathrooms at the 
hospital. That discovery caused the Centers for 
Medicaid and Medicare Services to warn Medicare 
payments would be stopped without an approved 
correction plan, according to public documents The 
Times requested and obtained. 


CMS accepted a plan in December 2011, which has 
been revised. The IDPH periodically monitors the 
hospital. 


The discovery of mold, along with 39 other 
deficiencies, mostly in health, life and safety areas, 
did not meet the Conditions of Participation for 
Medicaid and Medicare services. 


"We have determined that the deficiencies cited are 
significant and limit your hospital's capacity to render 
adequate care and to ensure the health and safety of 
your patients," wrote Mai Le-Yeun at CMS to hospital 
CEO Robert Chaffin on July 25, 2011. 


Of the 40 deficiencies, 39 were corrected in a 45-day 
window. The final deficiency, mold remediation, is 
ongoing. 


That condition still had not been met, according to a 
CMS letter dated July 2013. 


The agency reviewed the hospital's revised plan of 
correction and granted an extension until May 2015. 
Noncompliance can result in the termination of the 
hospital's Medicare provider agreement and stop 
Medicare payments. 


The Central Office at CMS received a public complaint 
on May 24, 2011, that said OSF St. Elizabeth, then 
Ottawa Regional Hospital and Healthcare Center, had 
"mold problems throughout the hospital and that this 
affected the health and safety of staff and patients." 
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Mold Problem Targeted at OSF St. Elizabeth 
Hospital (Illinois)\—continued 


The IDPH investigated the complaint June 22, 2011. 
Conditions were measured based on random observation, 
personnel interviews and limited document review. The 
surveyor examined wall and floor finishes, above ceilings 
and existing access panels to look at concealed spaces. 
Rooms with patients were not inspected, with the 
exception of one on the fourth floor. The inspection was 
confined to toilet and shower rooms on the second, third 
and fourth floors. No constructive examination was given, 
nor any special means used. 


"The hospital must be constructed, arranged and 
maintained to ensure the safety of the patient, and to 
provide facilities for diagnosis and treatment and for 
special hospital services appropriate to the needs of the 
community," and that was not being met, according to 
the survey. 


The only recourse CMS can take against the hospital is 
Medicare termination, but time is granted to rectify the 


situation before this takes place, said Elizabeth 
Schinderle, a CMS spokeswoman. 


The surveyor found mold in patient bathrooms and 
wrote an expectation of finding "mold and moisture 
problems throughout toilet rooms on every floor." 

Several different mold species have since been identified 
throughout this project, including Stachybotrys, 


Aspergillus, Penicillium and Chaetomium. 


Click here to read the entire article. 


See Landmark fracking case on page 3 
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Sickened Family Awarded $3 Million 
in Landmark Fracking Case 


$3 million. That’s how much a jury in Dallas decided a 
local family was owed by Aruba Petroleum after the 
fracking company “intentionally created a private 
nuisance” on their property. 


Bob and Linda Parr sued Aruba back in 2011, arguing 
that the company’s 22 wells, all within two miles of their 
40-acre property, had caused significant damage to their 
health and land. ”We can’t drink our well water,” Robert 
Parr told a local news station at the time. ”We can’t 
breathe the air without getting sick.” They also testified 
that their daughter, Emma, suffered from severe 
nosebleeds. 


Their award totals $2.925 million: $275,000 for loss of 
property value; $2 million for past physical pain and 
suffering; $250,000 for future physical pain and 
suffering; and $400,000 for mental anguish. 


The Parrs’ attorney calls the ruling “the first fracking 
verdict in U.S. history.” ThinkProgress has more on why, 
dollar amount aside, it was_ so _ significant: 


“A lot of the earlier tort cases [against fracking 
companies] were dismissed because the industry was 
so successful at withholding information that people 
couldn’t draw connections between the problems and 
what industry were doing,” [Earthjustice managing 
attorney Deborah] Goldberg told ThinkProgress. “Now 
studies are starting to be done, and people are beginning 
to realize that they can document what the impacts are 
going to be.” 


A gradual increase in information about fracking’s health 
impacts was probably the reason the Parrs were able to 
prove to an unbiased jury that they were, in fact, 
harmed, Goldberg said. 


“{The companies] really had an effective campaign of 
secrecy that protected them,” she said. “But now, as we 
get more and more information about what the impacts 
of this industry really are, | think we’re going to see more 
and more of these kinds of verdicts.” 


Click here to read the entire article. 
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Family sickened by fracking 


Big Business and the Big Lie Strategy 


This fracking story is another good example of “Big Business 
and the Big Lie Strategy.” 


“Big Business” has been shown repeatedly to use this tactic 
regarding the dangers of their products, and the histories of 
such substances as radium, asbestos and coal are evidence of 
the same. Workers in these industries, and other industries, 
were exposed to dangerous materials for decades while those 
making the profits knew the potential harmful health effects. 
Perhaps the tobacco industry is the most glaring and current 
example of corporate hubris, claiming, also for decades, that 
there was no evidence linking smoking to cancer and 
producing its own studies revealing that cigarette smoking 
was “safe”. Hence, the era of junk science was not born, but 
was merely revealed. 


Many additional examples of industry’s use of the “Big Lie” 
strategy are highlighted in David Michaels’ book “Doubt is 
Their Product.” Michaels provides an excellent summary: 


The practices perfected (by the tobacco industry) are alive 
and well and ubiquitous today. We see this growing trend 
that disingenuously demands proof over precaution in the 
realm of public health. In field after field, year after year, 
conclusions that might support regulation are always 
disputed. Animal data are deemed not relevant, human data 
not representative, and exposure data not reliable. 
Whatever the story—global warming, sugar and obesity, 
secondhand smoke—scientists in what | call the “product 
defense industry” prepare for the release of unfavorable 
studies even before the studies are published. Public 
relations experts feed these for-hire scientists contrarian 
sound bites that play well with reporters, who are mired in 
the trap of believing there must be two sides to every story. 
Maybe there are two sides—and maybe one has been 
bought and paid for. 


Click here to learn more about “Big Business and the Big 
Lie Strategy” and read the GIHN position statement. 


See Mold Found in Courthouse on page 4 
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Mold Found in Courthouse (New 
Mexico) 


GIHN comment: Mold problems in another 
courthouse. It's interesting that they address mold 
problems in courthouses, but most courts refuse to 
acknowledge the dangers of mold during lawsuits. 





Ninth Judicial District Chief Judge Drew Tatum has 
canceled grand jury proceedings today and_ is 
considering canceling more court proceedings after 
environmental inspectors discovered eight different 
types of mold in the Roosevelt County Courthouse. 


A lab report was released last week, showing the most 
significant amount of mold being found in the District 
Court area. Tatum said Thursday he has ordered his 
staff to purchase gauze masks for court employees. 


Tatum said until he knows the dangers of the mold, he 
plans to cancel court proceedings for the safety of the 
community. 


“It’s not clear to me as to what the exact health 
concerns are and we need to make sure everyone is 
safe,” said Tatum. “We need to evaluate the safety of 
community.” 


The inspection was conducted by an independent 
laboratory in Lovington. A series of air samples were 
taken throughout the four-floor courthouse. Fungal 
species were identified on all floors. 


Of the samples collected, Stachybotrys, a form of black 
mold that is known to produce potent toxins under 
certain circumstances, was found on the third and 
second floors. 


The report also said a sample collected in the District 
Court Clerk’s office on the third floor identified several 
fungal species with spore counts higher than spore 
counts taken from a sample outside, meaning the 
readings were outside the normal industry standard. 


Samples collected in the District Court courtroom and 
judge’s chambers also found high spore counts. 


Click here to read the entire article. 
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Mold found in Courthouse 
Portales, New Mexico 


New Paper on Toxic Encephalopathy 
and Occupational Exposures 


This paper reviews the clinical features, diagnostic 
approaches to, and toxicological implications of toxic 
encephalopathy. The review will focus on the most 
significant occupational causes of toxic 
encephalopathy. Chronic toxic encephalopathy, 
cerebellar syndrome, parkinsonism, and vascular 
encephalopathy are commonly encountered clinical 
syndromes of toxic encephalopathy. Few neurotoxins 
cause patients to present with pathognomonic 
neurological syndromes. The symptoms and signs of 
toxic encephalopathy may be mimicked by many 
psychiatric, metabolic, inflammatory, neoplastic, and 
degenerative diseases of the nervous system. Thus, 
the importance of good history-taking that considers 
exposure and a _ comprehensive neurological 
examination cannot be overemphasized in the 
diagnosis of toxic encephalopathy. 


Neuropsychological testing and neuroimaging 
typically play ancillary roles. The recognition of toxic 
encephalopathy is important because the correct 
diagnosis of occupational disease can prevent others 
(e.g., workers at the same worksite) from further 
harm by reducing their exposure to the toxin, and 
also often provides some indication of prognosis. 
Physicians must therefore be aware of the typical 
signs and symptoms of toxic encephalopathy, and 
close collaborations between neurologists and 
occupational physicians are needed to determine 
whether neurological disorders are related to 
occupational neurotoxin exposure. 


Click here to read the abstract. 


See Pennsylvania Superior Court...CGL policy on page 5 
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Pennsylvania Superior Court Finds 
Coverage Under CGL Policy 


Policyholders seeking defense costs for products liability 
claims received welcome support from a Pennsylvania 
appellate court which rejected an excessively restrictive 
view of the scope of coverage offered under commercial 
general liability (CGL) policies. The court in Indalex, Inc. v. 
National Union Fire Insurance Co. of Pittsburgh, Pa., 
reversed, or at least slowed, what appeared to be a trend 
in that state toward expanding the notion that product 
defect claims amounted to complaints of “faulty 
workmanship” that lacked the “fortuity” contemplated 
under an occurrence-based CGL policy. In deciding that 
the manufacturing and design defect claims at issue 
in Indalex constituted an “occurrence” and thus were 
covered, the opinion reaffirms one of the basic purposes 
of purchasing a standard CGL policy, namely, to protect 
against third-party personal injury and property damage 
claims purportedly arising from the manufacturer’s 
product. It also underscores the breadth of an insurer’s 
duty to defend and instructs on the proper analysis a 
court should apply in determining whether that duty 
exists. A court must consider all claims asserted against 
the policyholder and may not focus on what it deems to 
be the “gist” of the action, as the duty to defend is 
triggered so long as one claim falls within the scope of 
coverage. 


The coverage dispute in /ndalex arose out of products 
liability litigation against door and window manufacturer 
Indalex, in which the plaintiffs claimed they suffered mold 
related health issues and property damage from water 
leaking through Indalex’s purportedly defective doors and 
windows. When_ Indalex’s primary policies were 
exhausted, National Union Fire Insurance Co. of 
Pittsburgh, Pa., which issued a commercial umbrella policy 
to Indalex, refused to defend, claiming that there had not 
been an “occurrence” which triggered coverage. The 
lower court agreed, relying upon a line of Pennsylvania 
cases holding that claims brought for faulty workmanship 
“do not present the degree of fortuity contemplated” by 
the definition of an “occurrence” in a general liability 
policy. 


On appeal, the Superior Court of Pennsylvania reversed, 
holding that the underlying complaint did not limit its 
claims based solely on faulty workmanship but included 
claims alleging damage to property other than the 
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CGL Policy 


Pennsylvania Superior Court Finds 
Coverage Under CGL Policy (cont’d) 


insured’s own product, and thus covered under the 
CGL policy. The court also noted that the policy’s 
definition of “occurrence” contained subjective 
language, as “occurrence” was defined as “including 
continuous or repeated exposure to conditions which 
results in bodily injury or property damage, neither 
expected nor intended from the standpoint of the 
insured.” Arguably, Indalex did not expect the mold 
related health problems purportedly suffered by its 
customers. 


In reaching its conclusion, the appellate court 
distinguished the line of cases relied upon by the trial 
court. Two of those cases, according to the Superior 
Court, involved contract and warranty claims against 
the insured for property damage to the insured’s 
product due to faulty workmanship. By contrast, the 
claims asserted against Indalex were not confined to 
physical damage to the insured’s own product but 
involved “off the shelf’ products that had failed, 
causing personal injuries and property damage to 
someone other than the policyholder. 


The Indalex court also concluded that the trial court 
did not apply the proper analysis in deciding whether 
National Union had a duty to defend. 


Indalex should, correctly, put the brakes on a trend 
in Pennsylvania toward limiting the scope of 
commercial liability insurance in products defect 
cases. As a majority of courts have held, third-party 
personal injury and property damage purportedly 
caused by design or manufacturing defects in the 
insured’s product constitute an “occurrence” and 
thus may be covered under a CGL policy. 


Click here to read the entire article. 


See Mold...on Treasure Island on page 6 
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Mold, Radiation and Toxic 
Substances on Treasure Island 


The people who live and work on Treasure Island aren't 
only plagued by soil contaminated with radiation and 
toxic substances: An increasing number of residents 
and workers are complaining about mold and dampness 
in buildings on the decades-old Navy base and 
questioning whether their health is at risk. 


Kathryn Lundgren, who says her family is beset with 
chronic health conditions, has complained for years 
about mold in both bathrooms of her Treasure Island 
home, as well as leaks over the kitchen sink. Resident 
Sandy Agee said she has smelly, soggy carpets and 
drywall from when her apartment flooded three weeks 
ago, but so far the property manager has made only 
cosmetic fixes. 


And in March, San Francisco firefighters stationed on 
Treasure Island were forced to move out of their 
firehouse and into a nearby training facility because of 
extensive mold growth at the aging firehouse. 


The mold issues are just the latest potential health 
challenge for residents of this small island in the middle 
of San Francisco Bay that was a Navy base from 1942 to 
1997. 


City officials began housing residents, many of them 
low-income, in former military housing 15 years ago 
while the Navy's extensive cleanup of the island got 
under way. The soil under that housing has long been 
known to be contaminated with PCBs, metals and other 
toxic substances from when it was used as a trash pit. 
Starting in 2007, Navy officials also began discovering 
radioactive contamination near where the nearly 2,000 
families reside. 


Click here for the entire article. 


See the previous article about Treasure Island in GIHN’s 
Newsletter for April 1, 2014. 





Next Newsletter: June 1, 2014 
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Rising Water Table Causing Water 
Damage and Mould (Germany) 


In the Spree valley (in Berlin, Germany), the water table 
has risen in places to just 2.5 metres below ground 
level. With most cellars in Berlin between two and 
three metres deep, that means wet basements, water 
damage and mould. Some 200,000 people, out of 
Berlin’s total of 3.4m, live in the worst-hit areas (see 
map). 


This now threatens much of the Berlin that tourists see. 
When Potsdamer Platz, formerly in the Wall’s death 
strip, was remade into its present, modern form, 
garages had to be built behind dams to keep out the 
water. The State Opera at Unter den Linden, facing the 
square where the Nazis burned books in 1933, is 
temporarily closed for renovation for similar reasons. 
The Bundesrat, the upper house of parliament, has had 
to pump water out of its basement at huge cost. 


Click here to read the entire article. 
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